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OFFICE OF THE ATTORNEY GENERAL OF TEXAS
AUSTIN

GERALD C. MANN
ATTORNEY SENERAL

Honoraole Geo. E. Sheppard
Comptroller of Publie iAccounts
Austin, Yexas

Dear 35ir: Opinion Koc. 0-1849

We received your letter of A reoting our
attention to the following:

The biennial approp ati Investment Division
of the Board of Zducation by thwe 46th legiSlature as presented to

the Governor was as follows:

Por the Years bnding
August 31, August 31,
1940 1941

$ 6,000.00 $ 6,000.00
3,500.00 3,600,00

'2,400.00 2,400.00
1,800.00 1,800.00
500,00 $00.00

1,000.60 - 1,000.00

2 15,300.00 $ 15,300,007
In the exercise of his veto power, the Governor drew lines

through items Nos. 4 and 5 of such appropriation. You request our
opinion as to whether the members of the Board of Fducation will be
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authorized to charge their traveling expense accounts ageinst the
eppropriation of 6,000.00 made for “Board Eembers~--per diem.”

In the rider appended to the general appropriation bili,
which 1s SFenate Bill No. 427 by the 46th Legislature, we find the
following: _

"iraveling expenses. (e) It is provided that no
expsnditure shell be made for traveling expenses by any
department of this State in excess of the amount of money
itemized herein for said purpose. This provision shall
be applicable whether the item for traveling expenses is
to be palid cut of the sppropriation from the General
Fund, from fees, receipts or speclial funds collected by
virtue of certain lawe of this Ptete, or from other funds
(exelgaive of Federal funds) svailasble for use by a depart-
ment.

It is well settled that when the compensation of ar officer
is left to construction it must be most favorably construed in favor
of the government. Eastland County ve. Hazel, 288 S, ¥W. 518; Burke
vs. Bexar County, 271 S, W, 132; McLennan County v. Boggess, 137
S, ¥, 346; 34 Tex. Jur. p. 508. As aaid by the Supreme Court of
South Carolina in Scroggle vs. Ecarborough, 160 S. E. 686, "Gererally
the tern 'per diem' as usel in connection with compensation, wages
or salary mesns pay for a day's services.," Ve quote from Peey v.
Nolan, 7 S. ¥. (24} 815, by the Supreme Court of Tennessee:

"The term 'per diem' es used in Article 2, Section
23, 18 synonymous with *salary.' The term *salary' imports
the idee of compensation for personal service, end not
the repeayment of money expended in the discharge of the
dutiss of the office. Throop, Public Officers, 441."

¥e have inspected the corresponding eppropriation made to
the boerd of tducation in 1935 as shown at page 1097, Volume 2,
Acts cf the 44th legislature, 7ihe sppropriation: there was "per
diem and expenses, including surveys . . . $86,000,00" for easch year
of the biennium. The appropriation made by the 45th legislature
in 1937 as shown at page 1418, Cenersl and Speciel Laws, 45th Leg~
islature, was "per d4iem and expenses . . .36,000,00" for each year.
It hes been suggested to us that in all probadbility the words “and
expenses® were left out of the present appropristiorn by accident.
e are not at liberty to so assume but, on the contrary, must ascribe
to the leglslature some purpose in leaving out suoch words. The fact
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thet ~rticle 2675b-10, tevised (ivil ~tatutes, provides thet the
merbers of ths Ztate ﬁoarﬂ of !ducation she!ll be peid {10.00 per
day vhen in actual attendasnce upcn board me-tings end shall be
entitled to actusl travelins end other necessary expenses incurred
in the discharge of their dutles Adocs not dispense with Lhe pec-
assity of having ~n approprieticn before eithecr such compensation
or cxpenseg may be peid by the -tate, Art. 8, -ecc, 6, Constitutiocn
of Texes; lLightfoot va. .anc, 140 4, V. 89; linden vs, Finley, 49
Se ity 578. «@ quote from the opinicn of Tustice Gaines in the
Jatter cese as follows:

"There is nothing ipo the constitution vhich proe
hibite the leogisliture from limiting eny epprepriatiocn by
any apt words cxprassive of thelr intent. <chould thoy
even fail to eppropriate & sslary fixed by the comstitu.
tion, the officer affected by it is without remedy before
the courts. . + It would seex that, when the legislsture
ie of opinion that the compensation fixed by lasw for the
services o7 &n officer is excessive, they should amend
the law and reduce it, but that, until =0 reduced, they
should x=ke appropriation for the compensation which the
1w provides, Dut, should they feil to d¢ this, it is
sinmply & case in which the officer has a logal right,
but no remcdy, except an applicaticn tec encther legisla-
ture. Under our constitution, without an appropriation
no monay csn be drawn frox the tressury. . .°

From the above, we think it beocmes evident that your
qQuestion must be onswered in the nagetive.

Yours very truly
ATTORNEY GENSFAL OF TREX:S

oy W O L

Glenn K. Lewis
APPROVED Assistant
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